ENFORCEMENT TERMS

ABSOLVE - To excuse; to free from on obligation or the consequences of guilt or liability.

ADMINISTRATIVE ACTION (a fine or order) – An enforcement action authorized by the Control Authority’s legal authority which is taken without the involvement of a court.

ADMINISTRATIVE FINE – A punitive monetary charge unrelated to actual treatment costs which is assessed by the Control Authority rather than a court.

ADMINISTRATIVE ORDER – A document which orders the violator to perform a specific act or refrain from an act.  For example, the order may require users to attend a show cause meeting, case and desist discharging, or undertake activities pursuant to a compliance schedule.

ADMISSIBLE EVIDENCE – Evidence which can be presented in court.

AFFIDAVIT – A sworn statement in writing under oath before an authorized magistrate or officer.

APPROVAL AUTHORITY – EPA or States with an EPA-approved pretreatment program.  The Approval Authority is responsible for approval and oversight of Control Authority pretreatment programs, including an evaluation of the effectiveness of local enforcement.

ARBITRARY OR CAPRICIOUS ALLEGATION – An assertion that a decision or action taken by the Control Authority was unreasonable or not founded upon sound judgment.

BURDEN OF PROOF – The duty of proving a disputed assertion or charge in court.

CEASE AND DESIST ORDER – An administrative order directing an industrial user to immediately halt illegal or unauthorized discharges.

CHAIN-OF-CUSTODY – A written record of sample possession for all persons who handle (collect, transport, analyze, dispose of) a sample, including names, dates, times and procedures followed.

CIVIL LITIGATION – A lawsuit filed in a civil court.  If the court rules that the defendant industrial user violated the law the court may impose civil penalties, injunctions or other equitable remedies and/or cost recovery.

CIVIL PENALTY – A punitive monetary award granted by a court to the Control Authority against a noncompliant industrial user.

COMPLIANCE ORDER – An administrative order directing a noncompliant industry to achieve or restore compliance by a date specified in the order.

COMPLIANCE SCHEDULE – A schedule of required activities (also called milestones) necessary for an industrial user to achieve compliance with all pretreatment program requirements.

CONSENT DECREE – A court supervised settlement agreement, the violation of which may be considered contempt of court.

CONSENT ORDER – An administrative order embodying a legally enforceable agreement between the Control Authority and the noncompliant industrial user designed to restore the user to compliance status.

CONTROL AUTHORITY – The entity directly administering and enforcing pretreatment standards and requirements against industrial users.  For purposes of this manual, the Control Authority is an approved local POTW program.

CRIMINAL INTENT – A state of mind which is a necessary element of all crimes.  Criminal intent may be general (intent to perform an act) or specific (intent to break a law).

CRIMINAL NEGLIGENCE – Negligence of such a character, or occurring under such circumstances, as to be punishable as a crime (such as a flagrant and reckless disregard of the safety of others or willful indifference to the injury likely to follow).

CRIMINAL PROSECUTION – A criminal charge brought by the Control Authority against an accused violator.  The alleged criminal action may be a misdemeanor or a felony and is defined as willful, negligent, knowing, and/or intentional violations.  A court trial-by-jury is generally required and upon conviction, punishment may include a monetary penalty, imprisonment, or both.

DEFENDANT – The party against whom relief or recovery is sought.

DEPOSITION – A discovery device by which one party addresses verbal questions to the other party or to a witness for the other party.  Depositions are conducted under oath outside the courtroom, usually in the office of an attorney.  A transcript is made of the deposition which may be used as evidence at trial.

DETERRENT VALUE – A threat of reprisal which is sufficient to discourage the industrial user from future violations.

DISCOVERY – A variety of pretrial devices used by one party to obtain relevant facts and information about the case from the other party.

DOUBLE JEOPARDY – The prohibition against a second prosecution after a trial for the same offense.

ENABLING LEGISLATION – A state law or charter which creates and empowers a Control Authority.

FELONY – A crime punishable by imprisonment for greater than one year (depending on State law).

FEES – A schedule of charges imposed to recover treatment costs (not punitive in nature).

FINE – A punitive monetary charge for a violation of the law.  Often used synonymously with “penalty”, although the term “fine” generally implies the use of administrative rather than civil (judicial) procedures.

GOOD FAITH EFFORT OR PROGRESS – Prompt and vigorous pollution control measures undertaken by the discharger which shows that extraordinary efforts (not a “business-as-usual” approach) have been made to achieve compliance.

GRAND JURY – A body of citizens whose duties consist of determining whether probable cause exists that a crime has been committed, and whether an indictment should be returned against a named defendant.

INADMISSIBLE – Evidence not allowed to be presented in court.

INDICTMENT – A written accusation of criminal conduct by a grand jury.

INJUNCTION, INJUCTIVER RELIEF – A court order which restrains or compels action by the industrial user.

INTERROGATORIES – A discovery device consisting of written questions submitted by one party to the other party or witness.

JUDICIAL ACTION OR CASE – An enforcement action that involves a court.  (The action may either be civil or criminal in nature.)

JURISDICTION – The extent of authority of a government entity’s power to make and enforce laws.

LEGAL AUTHORITY – The source of a Control Authority’s jurisdiction and regulatory powers.

LIBEL SUIT – A suit against a person who is responsible for a written statement that allegedly conveys an unjustly unfavorable impression of another person.

LITIGATION – An enforcement action brought in a judicial (court) forum.

MISDEMEANOR – A crime punishable by imprisonment of less than one year (depending on State law).

NOTICE OF VIOLATION – A Control Authority document notifying an industrial user that it has violated pretreatment standards and requirements.  Generally used when the violation is relatively minor and the Control Authority expects the violation to be corrected within a short period of time.

NPDES (NATIONAL POLLUTANT DISCHARGE ELIMINATION SYSTEM) – A permit system for the direct discharge of pollutants into U.S. waterways.

PENALTY – A monetary or other punitive measure, usually associated with a court action.  For purposes of this manual, the term is used synonymously with fine.

PLAINTIFF – A person or organization seeking remedy from a court.  For purposes of this manual, the plaintiff is the Control Authority.

PLEA BARGAIN – An agreement between a prosecuting attorney and a criminal defendant whereby the defendant pleads guilty to a lesser charge and/or a reduction of sentence in exchange for cooperation in investigating or prosecuting the crime (e.g., waiving a trial).

PRIORITY POLLUTANTS – A list of 126 pollutants established by EPA and considered hazardous to the environment and to humans.

PROPRIETARY INFORMATION – Information about a commercial chemical, product or process which is considered to be confidential business information or a trade secret by an industrial user because if divulged, the information could put the industrial user at an unfair competitive disadvantage with competitors in the same industry.

PUBLICLY OWNED TREATMENT WORKS OR POTW – A system of conveyances and treatment for sewage and industrial wastes.  Also refers to the government officials responsible for operation and maintenance of the collection system or treatment plant and the administration of the pretreatment program.

REPORTABLE NONCOMPLIANCE – Criteria for identifying when a Control Authority should be reported in the NPDES Quarterly Noncompliance Report for failure to implement its approved pretreatment program.

REQUEST FOR ADMISSION – A discovery device where a written statement of fact concerning the case is submitted to the adverse party and which that party is required to affirm or deny.  Those statements that are admitted will be treated by the court as having been established and need not be proved at trial.

REQUEST FOR PRODUCTION – A discovery device which requests the opposing party to produce some document or thing which may tend to resolve an issue in dispute in the case.
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